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NUREMBERG – THE HAGUE – TÂRGOVIŞTE:

If Legality Can Judge Crimes, Only History Can Judge Ideologies

By

Claudine JUSTAFRE

The funeral of Communism, sustained Francois Furet, will last thirty years, because "anti-communism remains more than ever a damnable heresy . . . more universally condemned in the West than in the great days of victorious antifascism."
 Indeed, fifteen years after the Falling of the Wall, no jurisdiction ever judged the crimes done in the name of the Communist ideology. The International Military Tribunal (IMT) of Nuremberg judged the crimes of Holocaust in the name of the National-Socialism. The International Criminal Tribunal for the former Yugoslavia (ICTY) of The Hague was set up to trial the National Extremism that led to the Yugoslav wars. With Vladimir Bukovsky, who was rescued from twelve years in Soviet prisons by the Brezhnev-Pinochet prisoner exchange, we can wonder why there had been no equivalent of the Nuremberg trials when communism collapsed
. Actually, the only Communist’s regime who had to face a trial was the Romanian Popular Republic led by Nicolae Ceaucescu, judged and executed in Târgovişte on 25th December, 1989, by a self proclaimed military tribunal.
These three trials were based on a military justice. Yet, only Nuremberg and The Hague were judging War Crimes, not Targoviste. Indeed, the slogans that nourished the Romanian Revolution were not urging to “bring down Communism” but “down the dictator, down Ceausescu”
. However, Nuremberg initially aimed to be “the first trial in history for crimes against the peace of the world"
. The primordial war crime was then to start a war, and all other war crimes flowed from this. Nuremberg was innovatory for it presented “the planning and execution of a war of aggression as a criminal act in international law. It was for this crime, and not for crimes against humanity, that all the Nazis at Nuremberg were judged.
”
It’s only later that History will change the symbolic value of Nuremberg into the first trial for “crimes against humanity”.

The Hague tribunal received the same exclusive mandate to pronounce on the War crimes committed from 1991 to 1999. Even if the Yugoslav Federation and the main country accused, Serbia, were still under a Communist regime, this tribunal is not judging crimes done in the name of any ideology, nor National-Extremism, nor Communism.

The Târgovişte court, also a military one, yet didn’t judge upon War crimes, but crimes perpetrated in time of peace, whose responsibility was given to the President of a sovereign regime. Naturally, judges were not internationally mandated nor appointed, but nationally.

The central question raised by the comparison of these three military tribunals is the one of their legitimacy. Firstly, how can military justice deal with political crimes? We’ll see that in each of these cases, justice decisions were taken out of the applicable law. Secondly, how can international justice apply above the national one? Finally, up to where can we push the comparison between the crimes against humanity led in the name of ideologies like Nazism, National extremism and Communism? Can law apply in judging ideology?

SUMMARY

Because Justice is applying Laws, and Law is the translation of ideological and political choices, Justice can hardly pronounce on crimes done in the name of ideologies. If Nuremberg benefited from a moral legitimacy to judge the crimes of the Nazism, no other legal institution, up to now, received it to judge Communism. Justice on crimes against humanity is a matter of History, but Communism is still part of the present. 

I. WHICH JUSTICE AGAINST POLITICAL CRIMES?

Fascism, Nationalism, Communism: how to judge ideological crimes?

Nuremberg, The Hague, Târgovişte, were not merely military tribunal, but politically orientated. Firstly because not only war crimes where in judgement; secondly, because it was mainly the process of some responsible, some leaders, for their political choices.

A. THE PRETEXT OF WAR?

During Nuremberg trial, only the countries to which the German Reich unconditionally surrendered prosecuted the Nazis, not the international community, like in The Hague. Indeed, the principle of state sovereignty was then central: “Prosecution and punishment of criminal acts is a key attribute of state sovereignty
, in the sense that you cannot punish criminals unless you have the police and judicial power to catch and imprison them”. After the miscarriage of the Society of Nations, the Nuremberg jurists knew that talk about a universal jurisdiction would only lead to the creation of a new sovereign power at world level. Consequently, they limited strictly to the existing laws of war and to their defined jurisdiction over it. No acts committed by Germans before the attack on Poland on September 1st, 1939 were prosecuted. Yet, besides the crimes against the law of war, appeared at Nuremberg three new categories of charges, created ad-hoc to qualify the unique horror of the Holocaust: the conspiracy to wage aggressive war, crimes against peace and the most famous crimes against humanity. In front of the gravity of the cases, these charges were made retrospective, which is offending a fundamental principle of criminal justice. Indeed, you should not be convicted for something that was not a crime when it was committed. 
Nuremberg was described by the UK human rights lawyer Geoffrey Robertson as “a showtrial”, where the odds were stacked against the defendants
. The accused were denied a proper right to defend themselves from this charge, because the defence of tu quoque (“I did it, but you did it too”) was ruled irrelevant. But as a matter of law, tu quoque evidence should have been central to assessing whether a mode of warfare - such as the bombing of cities - was justified and therefore lawful. Definitely, not only war criminals were at trial, but the ideology of National-Socialism and its consequences, political, social and moral, on a large population of victims and on the balance of the Humanity. The law submitted to the political will and the moral issue, because nobody was prepared to allow the Nazis to escape justice.

In The Hague, the mandate is also covering solely the period of war, from 1991 to 1999. Yet, the ICTY faces in the meantime accusations of being a political tribunal, and a lack of legitimacy and moral authority. Indeed, on June 13 2000, the ICTY formally refused to open an investigation into NATO's war crimes in Yugoslavia, based on the fact that the tribunal, unlike Nuremberg, “does not have jurisdiction over crimes against peace". This argument is the same as of the Allies during the Nuremberg trial, while they refused to expose the questionable war conduct by their forces.

The illegality of NATO attacks on Yugoslavia, in respect to the United Nations-based system, is largely in question, since the attacks were not approved by the Security Council, which was not actually consulted. The principle of national sovereignty and territorial integrity has been broke up, based on diplomatic choices and political decisions, which are confusing the juridical mandate of the ICTY. Jon Holbrook’s conclusion is very clear: “In legal terms Nuremberg may have been unfair, but it was a political success. In legal terms The Hague is fairer, but politically it is criticised in the West. The success or failure of a war crimes tribunal, it seems, cannot be gauged in purely legal terms”. 
In such a context, Târgovişte remains exceptional, although it was also a military tribunal, but it was officially set up to judge “not only offences committed during the past few days (for which the charge of genocide applies), but of the past 25 years”
.

B. COMPARATIVE STUDY OF THE TRIALS

The elements of comparison that we chose are: the set-up (place, duration, cost), the indictments, the prosecution and the judges, and the conclusions.

1. Set-up of the Trials (place, duration, cost)

We’ll compare now the choice on the locations of the trials, their duration and when available, precise their respective costs.

1.1 Nuremberg
The Allies decided to set up the IMT on the site of Zeppelin Field and of some of Hitler's most spectacular rallies, besides the objection of the Soviets (who preferred Berlin).  It was also in Nuremberg that Nazi leaders proclaimed the Nuremberg Laws, stripping Jews of their property and basic rights.  Albeit the city was 91% destroyed, the Palace of Justice and the best hotel in town, the Grand Hotel, was miraculously spared, and could serve as an operating base for court officers and the world press
. 

The Chief Prosecutor, Robert H Jackson, from the US Supreme Court Justice, and Sir Hartley Shawcross, British attorney general, supervised 900 prosecutorial staff, on a trial that lasted 10 months. Twelve trials were needed to judge one hundred defendants, from whom twenty-one major war criminals were judged
. Four major indicted were not judged: Hitler, Himmler and Goebbels, who died before, and Bormann, then missing. The juridical system chosen was the Anglo-American adversarial, with defence lawyers for the defendants. The judge-centered inquisitive system, favoured by the French and Soviets, was rejected. Also, in order not to let the defendants and their German lawyers turn the trial against the Allied forces, the system of defences based on superior orders was prohibited (tu quoque, or "so-did-you" defence). 

1.2 The Hague 

The ICTY was established by the UN Security Council in 1993 “in the face of the serious violations of international humanitarian law committed in the territory of the Former Yugoslavia since January 1st, 1991, and as a response to the threat to international peace and security”. 

The location was chosen for it symbolizes the birth of international law, with the first formal statements on the laws of war and war crimes
. Aside this frame, the ICTY claims to the inheritance of the Grotian tradition of “just war”.
The ICTY faces several critics for its lack of legitimacy and independency.

Firstly, the absence of a jury to guarantee the legitimacy of the decision is exacerbated by the fact the lack of independency of the judges and prosecutors. Not only the Chamber of the Judges is elected by the UN General Assembly (where the United Nations have a prominent voice), but its President is an American judge. If the Office of Prosecution is headed by a Chief Prosecutor
, whose Swiss nationality should guarantee the neutrality of the investigation, the Deputy Prosecutor is also an American citizen.

Also, the heavy budget
, the bureaucracy it employs
 and the deficiencies linked to multicultural institutions, foster the critics on the ICTY.

The ICTY plans to complete its ongoing trials by 2010, which means that approximately will be needed 17 years (around 6200 days) to decide on the responsibilities of the Yugoslav war crimes. Eleven years could then pass, since the end of the War; some of the accused already died before being judged
. This could put at risks the legitimacy of the judgement, with the occurrence of controversies around the political manipulation of memories, including accusations of revision.  

1.3 Targoviste: 

The trial was held in an army base schoolroom which served as a makeshift courtroom. The accused, Nicolae and Elena Ceausescu, were arrested by the Army and detained in the military barracks at Tirgoviste for three days before the trial started. The trial was lead by the National Front of Salvation, the self proclaimed new ruling authority, which hasten the trial and execution of the indicted, because of the strong threat represented by the resistance of Securitate
. The trial was mainly aiming to break up this resistance. The execution of the indicted happened on the same day, and the ad-hoc tribunal immediately dissolve consequently. 

Another trial was displayed later in the Military Tribunals of Sibiu and Bucharest, from 26/05/90. Nicu Ceausescu, the youngest son of the Ceausescu’s, former General Secretary of the Communist Party, Department Committee of Sibiu, has been accused of genocide, for the death of 102 persons in Sibiu during the Revolution days.
2. The indictments:

2.1 Nuremberg: 4 counts were pronounced:

· Firstly, the "conspiracy to wage aggressive war" addressed crimes committed before the war began.  
· Secondly, the "waging an aggressive war (or "crimes against peace") addressed the undertaking of war in violation of international treaties and assurances
.  
· Thirdly, the "war crimes" addressed more traditional violations of the laws of war (killing or mistreatment of prisoners of war, use of outlawed weapons…)  
· Fourthly, the "crimes against humanity" addressed crimes committed against Jews, ethnic minorities, the physically and mentally disabled, civilians in occupied countries, and other persons.  The greatest of these crimes against humanity was, of course, the mass murder of Jews in concentration camps, the so-called "Final Solution."
2.2 The Hague: 4 clusters of offence are considered, with three territorial indictments (Kosovo, Bosnia and Croatia)
· Firstly, the grave breaches of the 1949 Geneva Convention
· Secondly, the violations of the laws or customs of war
· Thirdly, the Genocide
· Fourthly, the crimes against humanity
2.3 Targoviste

Nicolae and Elena Ceausescu were charged of genocide, corruption and destruction of the national economy. The Prosecutor pleaded: “on behalf of the victims of these two tyrants, for the death sentence for the two defendants. The bill of indictment contains the following points: Genocide, in accordance with Article 356 of the penal code. Two: Armed attack on the people and the state power, in accordance with Article 163 of the penal code. The destruction of buildings and state institutions, undermining of the national economy, in accordance with Articles 165 and 145 of the penal code. They obstructed the normal process of the economy.

3. From the Prosecution to the Judgement

3.1 Nuremberg:

The prosecution consisted in two parts: the acts of aggressive war, and the concentration camps.

Firstly was presented the Austrian invasion as an aggressive war, as well as the invasions of Czechoslovakia, Poland, Denmark, Norway, Belgium, Holland, Luxembourg, Greece, Yugoslavia, and the Soviet Union.  Prosecution proof on the counts of conspiring to wage and then waging an aggressive war consisted mainly of documentary evidence. 

Secondly, the prosecution case studied the Nazi's use of slave labour and concentration camps.  Evidence introduced during this part of the prosecution case revealed the true horror of the Nazi regime. 

Goering gave his account of the Nazi rise to power.  He told the court, "Once we came to power, we were determined to hold on to it under all circumstances." He testified that the concentration camps were necessary to preserve order: "It was a question of removing danger."   The leadership principle, which concentrated all power in the Fuhrer, was for him "the same principle on which the Catholic Church and the government of the USSR are both based." 

A few of the defendants confessed their mistakes and offered apologies for their actions.  Wilhelm Keitel regretted "orders given for the conduct of war in the East, which were contrary to accepted usages of war." Hans Frank, Nazi Governor of Poland, answered "Yes" when asked whether he "ever participated in the annihilation of the Jews."  "My conscience does not allow me simply to throw the responsibility simply on minor people....A thousand years will pass and still Germany's guilt will not have been erased."
3.2 The Hague

The main trial, the one of Slobodan Milosevic as President of the Federal Republic of Yugoslavia, started on February 1st 2002, and the prosecution lasted two years. Since August 31st, 2004 started the Defence case. The former Federal President was indicted solely, concerning crimes in Bosnia and in Croatia; for Kosovo, he was indicted together with four State’ responsible
. The offence for crimes against humanity appears for each indictment, but genocide concerns the territory of Bosnia & Herzegovina.

Since it started, the ICTY indicted 162 individuals for serious violations of International Humanitarian Law in Yugoslavia, from which 71 are today in custody at the Detention Unit,  55 were accused and transferred for detention, 21 still remain at large, and 15 died (1 by suicide)
.

3.3 Targoviste

To most of the questions of the Prosecutor, the former Communist Head of State and his wife refused to answer, based on the fact that they didn’t recognize the legitimacy of the court, which is the same tactic of defence assumed by the former President of the Yugoslav Federation in front of the ICTY.

This trial is especially interesting for it’s putting in presence two legitimacies, the old and the new one, and is using the pretext of the law to settle this conflict of legitimacy: “CEAUSESCU: I will not answer you putschists. I only recognize the working class and the Grand National Assembly -- no one else”. PROSECUTOR: The Grand National Assembly has been dissolved. / CEAUSESCU: This is not possible at all. No one can dissolve the National Assembly. / PROSECUTOR: We now have another leading organ. The National Salvation Front is now our supreme body./ CEAUSESCU: No one recognizes that. That is why the people are fighting all over the country. This gang will be destroyed. They organized the putsch. I am the president of Romania, and I am the commander in chief of the Romanian army. No one can deprive me of these functions”. 

Yet, since the official legality of the previous order was no longer respected, and since no new legality still replaced it, for the new authority was not yet designed, the “pretext of the law” becomes very weak to cover the political motivations: “Decision to judge and to sentence to death Ceausescu belong to three men. Nicolae Militaru,comrade’ Silviu Brucan and Gelu Voican Voiculescu, who took this decision in a little room, somewhere, from the Ministry for National Defence
”

The question is then no longer of legality but legitimacy, which can be analysed in these terms: often, Leaders forget that organizations, including governments, only exist because of cooperation by all. When the cooperation is no longer possible, then the organization dissolves, and any kind of coercion only delays the inevitable.

Nicu Ceausescu was, on his side, indicted by the Military Tribunal of Bucharest to twenty years imprisonment for instigating several deaths, and five years for non respect of the law on arms and ammunitions.

4. Trials’ conclusions

4.1 Nuremberg, the Trial of the Holocaust

“If you were to say of these men that they are not guilty, it would be as true to say that there has been no war, there are no slain, there has been no crime."

After the thirty-three witnesses and hundreds of exhibits that had been produced, no one could deny that crimes against humanity had been committed in Europe. Nineteen Nazis were convicted, twelve of whom were sentenced to death
. In all, eighteen defendants were convicted on one or more count, three (Schact, Von Papen, and Fritzsche) were found not guilty.  The three acquitted defendants did not have long to enjoy their victory.  In a pressroom surrounded by reporters, they received from a German policeman warrants for their arrests.  They were to next be tried in German courts for alleged violations of German law. 

Eleven were sentenced to death by hanging, including Goering who suicided in his room
, Ribbentrop, Keitel, Rosenberg, Frank, Frick, Kaltenbrunner, Streicher, Sauckel, Jodl, and Seyss-Inquart. Life sentences were pronounced for Hess, Funk, and Raeder. Von Schirach. Speer received twenty-year sentences, Von Neurath a fifteen-year sentence, while Doenitz got a ten-year sentence. Bormann's lawyer
, Friedrich Bergold, offered an unusual defense, but perhaps the only one open to him: he argued that his client was dead. Bormann's remains were finally identified in Berlin in 1972.
Finally, it’s not only because the Holocaust was unique in the Human history, but also because the Nazism was defeated, that Nuremberg found the moral authority to draw a line between good and evil. It’s important here to remind that a “similar” trial was sat in Tokyo after the Second World War, which didn’t get the same legitimacy. Indeed, in the Far East, the Allies did not have the moral authority that they had in Europe, because of the records on their imperialism. Moreover, the effect of dropping the atom bomb over Hiroshima and Nagasaki was catastrophic, and raised many questions on the fact that Allied leaders were not indicted for those crimes in the Tokyo trial.

But Tokyo deserves maybe greater consideration than Nuremberg, for it highlights the uniqueness of Nuremberg and shows what can go wrong when an international criminal tribunal lacks the degree of moral authority necessary to judge suspected war criminals.

We should keep this concern in mind while following the process of creation of the Permanent International Court, which statutes where adopted on July 17th, 1998 by the United Nations Diplomatic Conference, and which should have jurisdiction over the most serious international crimes.
 
4.2 The Hague, the Trial of National-extremism 

In contrast to the Second World War, the problem at The Hague tribunal is that there were no victors in the Yugoslav wars. From the Bosnian conflict in the early 1990s to the Kosovo campaign of 1999, the Serbs were often compared to the Nazis, with talk of concentration camps and genocide. It’s interesting to see that the comparison was made with crimes done in the name of National-socialism, but not Communism. Yet, Yugoslavia was still a Federation of Socialist States, from 1945 until 2002
, when Serbia and Montenegro separated. And even if Croatia, Slovenia, Bosnia-Herzegovina and Macedonia broke away since 1990, Serbia and Montenegro were still Communist regimes during the Wars. Still, The Hague never mentioned crimes committed in the name of Communism. We’ll see that Targoviste martial didn’t do it, neither.

Even if officially, the tribunal doesn’t seem to deal with ideology, actually, it was set up as to provide justice in the international community, not order, as claimed the Nuremberg courts. This would suppose that justice can have an international dimension, a temptation rejected at Nuremberg, as we previously saw, because this ambition is a political stake, not a juridical one. The contestations around the number of fatalities weaken also the credibility of the trial: while NATO attacks were based on the assumption that 250.000 persons were killed in Bosnia, the last studies amount no more than 60.000 on both sides
. Even if the qualification of crimes and the need for justice is not denied, some analysts ask for a comparison.

Rudolph J. Rummel, for instance, reminds
 that, in the five decades since the Nuremberg and Tokyo trials, there have been well over one hundred million fatalities due to war, genocide, and mass murder, without attempt to put on trial their responsible: two million of Cambodians (one third of the population) killed by Pol Pot's from 1975 to 78; physical destruction of thirty five million men, women and children by Mao’ social engineering policy after 1949;  half a million people Indonesians killed by the Army in 1965-66; more than one million victims of India's partition; Pakistan's genocide in Bangladesh in 1971; dictatorships in Afghanistan, Angola, Albania, Romania, Ethiopia, Iraq, North Korea, and Uganda who also contributed to the hecatombs.

More precisely, he wonders why the hundreds of thousands of Yugoslav citizens displaced, after the arrival of Marshal Tito to power in 1945, like the Volksdeutsche of Vojvodina who did not survive deportations in 1945-47, are not entitled to claim justice, even on a national level. Today, the fact that The Hague is mainly indicting Serbian citizens for being guilty of war crimes raises contests about the equity of the judgement, claiming that the Ustase "policy of racial purification went even beyond Nazi practices"
. And for this, they base their claim on the legitimacy of Nuremberg trial: the murder of hundreds of thousands of Serbs during Pavelic's reign would equal the Holocaust for the Jews. 

We may wonder to which extend concerns about morality and equity can find their translation into political decisions.

4.3 Targoviste, the Trial of a Dictator

“PROSECUTOR: Mr. Chairman, we find the two accused guilty of having committed criminal actions according to the following articles of the penal code: Articles 162, 163, 165 and 357. Because of this indictment, I call for the death sentence and the impounding of the entire property of the two accused. I have been one of those who, as a lawyer, would have liked to oppose the death sentence, because it is inhuman. But we are not talking about people. I would not call for the death sentence, but it would be incomprehensible for the Romanian people to have to go on suffering this great misery and not to have it ended by sentencing the two Ceausescus to death. After an outage of transmission of Romanian television, the speaker announces the verdict in the trial of Elena and Nicolae Ceausescu is death sentence. All their property will be impounded.”

I think the lessons given by Tocqueville
 about the French Revolution can help us to understand the trial of Ceausescu. As he observed, the Revolution was not a complete break up, a reversion, but actually the consequence of the various trends appeared during the Monarchy. Revolution is not about anarchy and destroying the whole order, the existing institutions and habits.  His conclusion on the French Revolution seems to apply largely to the Romanian one: officially opposed to the central power of the Monarch, the Revolution installed a new form of absolutism, a greater centralisation, but this time in the name of the democracy: « Comme le peuple n’avait pas paru un seul instant depuis cent quarante ans sur la scène des affaires publiques, on avait absolument cessé de croire qu’il pût jamais s’y montrer; en le voyant si insensible, on le jugeait sourd; de sorte que, lorsqu’on commença à s’intéresser à son sort, on se mit à parler devant lui de lui-même comme s’il n’avait pas été là »
. 

Apart from the Extreme Right Wing, few voices asked to apply to the former Communist dictatorships the same process of international trial, through which passed National-Socialism and today National-Extremism. Does this mean that nobody, on the international or national level, has a political interest to apply justice on the crimes committed by Communist regimes? 

In the line of F. Furet, Jean-Francois Revel observed that the years 2000 see a kind of riposte of those who refuse to give up the communist ideology
, after a decade convinved that the “end of History” was reached with the ideal combination of democracy and capitalism
. Indeed, in France
, left wing intellectuals denounced the “The Black Book of Communism: Crimes, Terror, Repression”
 as an apology of Fascism and an imposture, for it enoucend the crimes committed by and in the name of Communism. Eric Hobsbawn is one of the author representing this trend mourning the communist collapse, for he presented the Soviet Union as fighting for a communist ideal that had nothing to do with nationalism and ethnicity
, on the basis that “workers have no fatherland”
.

II. WHICH JUSTICE AGAINST TOTALITARIST REGIMES?

Is Justice a question of legality or ethics? Is it more a question of institution, enforcement, or individuals, education? The way we answer this question may shape differently the process of making-off the national History.

C. INTERNATIONAL VERSUS NATIONAL JUSTICE

National justice is often inaccurate for it lacks neutrality. In the meantime, International justice often lacks legitimacy. Is it possible to find again the Nuremberg situation, where moral and politics built up the law? Is it wishful? 

1. The national bias?

In December 1995, Romania’s President, Ion Iliescu, officially regretted the trial and the execution of Ceausescu. Nevertheless, he recognized that the decision was political, aiming to prevent Revolution from becoming civil war: "It would have been good to secure the two and to hold a trial under normal conditions, but the tension in Bucharest rose and the danger of a generalized civil war existed."
The opposite reaction of USA and UK symbolises the two attitudes observed in the country concerning this execution: blame or resignation. USA, supposedly together with Soviet Union, criticised Romania's new leaders for not making a public trial, advising clearly that free Romania should live by the rule of the law.
 Great Britain’s Foreign Office Spokesman, on his side, admitted: "It was a civil war situation and the normally accepted standards of legality hardly obtained at the time. Although one may regret a secret trial, at the time it was not really surprising”. In Romania, the words of Gelu Voican Voiculescu
 illustrate the people’s first reaction: "The decision to try the couple was dictated by desire to survive - either them, or us". Lately, many contestations started to rise, mainly based on the abusive qualification of genocide – this is something similar to The Hague – bringing to a sad conclusion, still valid fifteen years later: "This masquerade formed the base of our democracy."

This experience forces to recognize that, in a context of Revolution
 - meaning the passage from one legality to another, the suspension of the current law, before the design of a new one - the only remaining law is the “State of emergency”, the law of exception. Indeed, warned Cristian Preda, to understand the Totalitarist phenomenon, one should base precisely on the “atypical experiences”
, the situations which are out of the normality and the everyday life. Because the Totalitarian experience is by itself amoral, the researcher should adapt his method and focus essentially on the amoral and abnormal situations. This way, we’ll keep a clear conscience of the fundamental distinction operated by Karl Popper between democracy on one side, and Totalitarism and dictatorship on the other side, for their common amorality, forcing the citizens to collaborate with the evil and forbidding them to assume their responsibility of human beings. 

We must keep in mind that the impressions of the actors, on the spot, cannot be but confused by a natural tendency to rely on stability and order. The so-called Counsel for the Defence of the Ceausescu sustained: “Even though he - like her – committed insane acts, we want to defend them. We want a legal trial. It should be stated once and for all that this military court is absolutely legal” to conclude his sentence by this paradox: “… and that the former positions of the two Ceausescus are no longer valid.” As soon as legality in a democracy is about the common agreement of a set of rules, through the process of voting, this concept could obviously not apply to a self-proclaimed martial court during a Revolutionary moment. Here, like in Nuremberg and The Hague, the stake was not the legality, although regularly claimed, but of politic and moral choices. The same “counsel of defence” finally concluded: “Elena and Nicolae Ceausescu must be held fully responsible for this.”

In this context, we may wonder with Slavenka Drakulic
 if the need is not for an independent, international actor with the authority and the ability to establish impartial facts on what happened, a truth established regardless of the actors' social, ethnic or political identity.

2. The international “cultural blindness”?

International criminal tribunals claim a universal, rather than a national, jurisdiction to act on behalf of humanity as a whole. As Carla Del Ponte, The Hague tribunal's chief prosecutor, said in her opening address at the Milosevic trial: 'The law of this tribunal - international humanitarian law - is the concern of people everywhere
. National courts act within the framework of a concrete entity: the nation state. When The Hague tribunal claims to act in the name of humanity, it is acting within the framework of an abstract entity. In practice, that abstract entity is ineluctably defined by those who have power on the international stage
.

We could be alarmed when observing that the ICTY is so contested that some analysts
 dare to compare it with Stalin's Cheka, as described by Alexander Soljenitsyn: "the only punitive organ in human history that combined in one set of hands investigation, arrest, interrogation, prosecution, trial, and execution of the verdict." Especially alarming is the fact that these critics correspond indeed to regular practices in The Hague: imprisonment without trial (preventive detention); investigations and indictments politically motivated, initiated and controlled; arbitrary evidence gathering; trial by media and assumption of guilt.

A dangerous parallel could also be made between the “Droit d’Ingérence
” and the belief that great powers should have the legal right to interfere in the internal affairs of smaller nations in their sphere of influence; indeed, this corresponds to Nazi’s conviction. Nuremberg and the Charter of the United Nations were precisely based on this care to institutionalize an anti-fascist theory of international relations. But the ideal of universalizing the human rights may fall under the risk of forced and unrealistic equalization. As Douglas Lummis wrote : “We can be confident that only the borders of middling and small countries will show a "new legal permeability. These are the same countries whose borders were always "permeable" throughout the age of colonialism and European colonial imperialism: the countries of the Third World and Eastern Europe... As inspiration for a grass-roots movement, human rights is a vital and precious weapon against the state, the corporation and other organized power”

 These critics, if they are often extreme, still bring some important elements of analyse: “United States policy has no basis in the law of nations, or in the notions of truth or justice. It is the end-result of the interaction of pressure groups within the American power structure. United States foreign policy in general and "Bosnian" policy in particular, reflects those groups' concern for their particular interests and global policy objectives.” These opinions enter in continuation to the theory of the bipolar world, given it the modernity of new geopolitical redistribution: the new axis of “evil” passed on the Muslim side, giving a new birth to the theory of the “just war”, yet mixed with consideration of real politics: “The model for the Hague Tribunal is not Nuremberg 1946, but Moscow 1938.The simple facts are these: we are getting incredible pressure from the Saudis and others to help the Muslim cause in Bosnia. They remind us that the Islamic world provides us with all the oil we want at relatively low prices, that Islamic states have billions of petrodollars to invest in "friendly states" and offer a potential market of over one billion people for the goods and services of "friendly countries"; and finally, that the peace process between Israel and the Islamic world would go better if Israel's main friend was also a friend to Islamic countries. When you weigh these facts against what eight million Serbs can do for America's interests, it’s clear what direction our policy is going to take.”

International criminal law, which is still an evolving phenomenon, does not exclusively belong to international institutions: nation states, having ratified certain treaties and conventions, also have an obligation to enforce individual criminal accountability. In principle, international crimes are subject to universal jurisdiction and the principle is slowly being transformed into a political-legal reality, like for instance, the cases of Yugoslav citizens being tried before national courts in states such as Germany, Austria, Denmark, Switzerland, The Netherlands and Belgium, and Rwandan citizens being tried before national courts in Belgium, France and Switzerland. 
Indeed, we could recognize that “The irony is that the people of Yugoslavia are being denied the right to try their former president for crimes of their choosing. If Milosevic, who was overthrown by a popular uprising, had not been transferred to The Hague, he would probably have been tried in Yugoslavia for corruption. A Yugoslav court, applying Yugoslav laws against a Yugoslav defendant, would not have been short of legitimacy. Such a court could have ensured that Milosevic got justice”. 

If a national jurisdiction could indeed force Milosevic to respond for his acts as a President of Serbia, no guarantee actually exist on the fact that this nationalisation of the process of justice will make it more reliable? Is it realistic to ask the judicial system to act neutrally, when the level of corruption of the judiciary and the state prosecution office is such that the Prime Minister can simply be assassinated in function
? Furthermore, the Romanian example underlined a “national bias”, which testifies that a nation need time to judge its dictator.

D. TOTALITARISM, FROM MEMORY TO HISTORY

1. Totalitarism and individual justice

For Slavenka Drakulic, the lack of truthful public memory in the post war generations of Tito's Yugoslavia, linked to the official absence of notions of individual responsibility in the communist period
, has in common with Nationalism the same kind of collective and communal constructions. The only difference is that the imagined interethnic community was gradually replaced by an ethnic one. 

Assisting a session in The Hague tribunal, Slavenka Drakulic realised virtually the same thing as Hannah Arendt acknowledged in 1961 when witnessing the trial of Adolf Eichmann in Jerusalem
: the accused appeared to be quite ordinary men, who became subject to extraordinary circumstances and through a series of choices committed actions out of the ordinary. This “banality of evil” actually means that anyone can potentially become a killer in grave, extraordinary circumstances, because our actions, then, depend especially on the context. Normal principles and common values are in a way overruled by the abnormality of the situation and the superindividual structures that govern it.
The banality of evil also consists in the denial of responsibility, which is another common characteristic of Nuremberg, The Hague, and Targoviste trials. As most of the Nazis leaders, Milosevic and Ceausescu, pleaded not guilty on the grounds of having respected the national law and the higher interest of the State and the people. As Eichmann, most of the militaries accused by the ICTY pleaded non guilty on the ground of simply having followed orders. Eichmann even tried to expose himself as one of the most law abiding citizens of his time. But the Nuremberg tribunal set an ethical core value, now defining the elements of international criminal law
, on which is based the ICTY: individual can never be rid of its inevitable moral responsibility for its actions or lack of action. The individual also bears a moral responsibility for its actions, regardless of the legal circumstances, the actors’ official capacity and superior orders. Only when ones very life is at stake does this fundamental responsibility ease a bit. 
The Totalitarist ideologies spread the false and destructive notions of collective guilt, which passed from National-Socialism and Communism to extremist nationalism. International and national criminal justice can provide a remedy to this lack of healthy public reason by telling the truth about what happened in the shadows of war and by assigning individual accountability for crimes of international magnitude in an impartial manner.
2. The final judgement: from Memory to History?

One may wonder: on which bases Western countries can speak about totalitarian Communist regimes, when their experience of a still alive communism in a democratic context had hardly something in common with a totalitarian practice of the same ideology?

Eastern Europe, who experienced both Nazism and Fascism, had a tendency to neglect the Fascist experience, and to avoid comparison, somehow still thinking in terms of bipolar world. Actually, these countries went through a longer and harder experience with Communism than with Fascism, whose trace belongs to History. Traces of Communism, on the opposite, still belong to Memory. That’s maybe the reason why former communist countries put on priority on the social and economical structures that determined the installation of the regimes. And that’s maybe why their historical process tends to lead in this direction, meaning the political reinterpretation of the “passing memory”.
We can observe for instance that, in the feeling of being victims of Totalitarian regimes, the confusion that it brought in Romanian people’s memory, about their history. Today, a majority of Romanians complain their government, although democratically elected, as deeply corrupted, and some of them start to idealise Ion Antonescu or Nicolae Ceausescu. Half a century passed on the memories; the opponents of communism made their Revolution: lots of Romanians remember now Ion Antonescu for being an anti-communist hero, who fight against Soviet Union in 1941 for the return of the North-East territories of Bessarabia and Bucovina. Finally, the century of Totalitarism gave us a lesson of prudence, and we should keep in mind F. Furet warning: “it’s in the nature of modern democracy to be able to return weapons against freedom, although it claims it as a core principle.”

Conclusion

Institutions that dispense criminal justice cannot be effective without the moral authority to act as they do, based on a socially agreed code of behaviour. But international tribunals in charge of prosecutions of war criminals are not like national criminal courts. Firstly, they seek to determine criminal behaviour in a context characterised by the breakdown of law and order - war. In those circumstances it can be difficult to draw a clear line between legitimate and illegitimate ways of waging war. As no indictments were brought against the Allied war crimes in Nuremberg, not any were brought against NATO leaders in The Hague, because the “decision about where to draw the line between lawful and unlawful acts of war is a political one. It was precisely victory over Nazism that made justice possible”
. 
Maybe because justice about Nationalism is still undergoing, justice on the crimes committed in the name of Communism is still not possible. Can we interpret today Fascism and Communism out of the bipolar world? Let’s not forget that Communist regimes in Eastern Europe were built up on the victory against National-socialism. As long as Nationalism will be at trial and designated as the “evil” regime, and as long as it will exist generations for whom Communism was the main ideology to oppose to Fascism and Nationalism
, Communist regimes may keep the image of an ideology belonging to the democratic side of the barricades, the one of the Allies
, which just didn’t succeed to find the accurate leaders. Or maybe as long as America, “for that country was in the grip of apocalyptic anti-communism and "public hysteria” will be occupied on other battlefield. Up to then, people had and will still have to take a side, and lately understand if it was the good, or the bad one: “You cannot be both anti-Nazi and anti-communist. You cannot criticize Hitler until you stop criticizing Stalin." 
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