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Human Rights Watch has been monitoring Israel's construction of the separation barrier in the West Bank since early 2003, including site visits and interviews with local residents, and has maintained contact with local NGOs and intergovernmental groups concerning developments in this regard. The purpose of this briefing paper is to outline Human Rights Watch's main concerns regarding the barrier as the International Court of Justice, at the request of the United Nations General Assembly, considers the barrier's legal consequences.

Human Rights Watch takes no position on the territorial dispute that lies at the heart of the Israeli-Palestinian conflict, including any changes in land status that might accompany an eventual peace agreement. Rather, we monitor compliance of all parties with applicable international human rights and humanitarian legal standards. In that regard, Human Rights Watch considers the West Bank, Gaza Strip, and East Jerusalem to be under a continuing regime of belligerent occupation, to which the Fourth Geneva Convention of 1949 is fully applicable.1
Since the end of September 2000, Israeli-Palestinian hostilities have claimed some 3,500 lives and injured more than 30,000, most of them civilians. In this period Palestinian armed groups have carried out numerous suicide bombings and other attacks that targeted or caused indiscriminate harm to Israeli civilians. Human Rights Watch considers that these attacks, because of their widespread and systematic character, constitute crimes against humanity.2
We recognize that the government of Israel has a right and a duty to protect its civilian population from these attacks. But it is obliged to do so within the bounds of international humanitarian law. In addition, the U.N. Human Rights Committee, the body charged with monitoring compliance with the International Covenant on Civil and Political Rights (ICCPR), noted in August 2003 that the applicability of international humanitarian law to the Occupied Territories does not preclude the application of international human rights law.3 Israel is a State Party to the ICCPR as well as numerous other human rights treaties, including inter alia the International Covenant on Economic, Social and Cultural Rights; the International Covenant on Civil and Political Rights; and the Convention on the Rights of the Child. Israel is also a State Party to the Geneva Conventions.

International Human Rights and Humanitarian Law Consequences

Arbitrary and Excessive Restrictions on Freedom of Movement

Israel has a long record of imposing severe and frequently arbitrary restrictions on freedom of movement, despite repeated commitments to the U.N. and the international community to ease these restraints. The internal "closure" regime has been used since 1991 to control population movements within the West Bank and Gaza; as of December 2003, some 700 movement barriers were operational in the West Bank and Gaza.4


Israeli authorities have argued that the separation barrier is vital to prevent suicide bombings and other attacks against civilians in Israel. Although under human rights law freedom of movement can be restricted for security reasons, the restrictions must have a clear legal basis, be limited to what is necessary, and be proportionate to the threat. As stated by the U.N. Human Rights Committee in its General Comment 27, any limits on freedom of movement cannot reverse the relation between right and restriction, between norm and exception.5
The barrier embodies long-term and severe restrictions on the movement that causes disproportionate harm to the lives of tens of thousands of Palestinian civilians. It effectively confines more than a hundred thousand men, women, and children in enclaves. It will institutionalize, and threatens to make permanent, a system in which all movement for large numbers of people is sharply curtailed except for a handful of permit-holders. The scope and duration of such restrictions endanger Palestinians' access to basic services like education and medical care, and in many cases to land, jobs, and other means of livelihood. The Israeli government has failed to demonstrate that it could not adopt less intrusive and less restrictive alternatives to address the security of civilians, including a barrier contiguous with the 1949 Armistice Line, commonly known as the Green Line.

While the full impact of the barrier's operation will not be clear for some time, Israel's historical record of movement controls is deeply disturbing. Human Rights Watch conducted an extensive investigation of the "closure" regime in 1996. Because these restrictions were applied so arbitrarily and so broadly, without regard to individual responsibility, we concluded that they were "not exclusively designed to address security concerns, but [were] also punitive in nature, thus amounting to collective penalties that are proscribed under international law."6 Since the renewal of clashes in September 2000, these crippling restrictions have become even more severe and widespread. The separation barrier will institutionalize and intensify these restrictions on movement even further.

There are at least two areas in the Gaza Strip where access arrangements resemble those of the separation barrier: the enclaves of al-Mawasi and al-Siyafa. The documented experience of the residents of these enclaves may be helpful in understanding the impact of the long-term restrictions on freedom of movement caused by the West Bank separation barrier.7 The movement restrictions have severely damaged the local economy, based on farming and fishing. For most of the period since hostilities resumed in late 2000, passage in and out of al-Mawasi has been effectively limited to a single checkpoint, and even that is sometimes completely closed for prolonged periods. When it is open, the limited hours and extensive searches severely restrict the number of residents who can actually leave or enter on a given day. Because the authorities have typically closed the checkpoint without prior notice, residents who at that moment were in nearby Rafah or Khan Yunis have sometimes been unable to return home for days at a time. At one point, in the spring of 2002, the checkpoint was closed for fifty days.8


In August 2003 the U.N. Human Rights Committee observed that the "additional and unjustifiably severe restrictions" caused by the construction and operation of the barrier were incompatible with Article 12 of the ICCPR, which guarantees the right to freedom of movement and limits restrictions that can be placed on that right. "The construction of a Seam Zone [i.e., the separation barrier] within the Occupied Territories should be stopped," the Human Rights Committee concluded.9

On October 2, 2003, the Israeli authorities extended the barrier's restrictions by declaring the West Bank area between the barrier's first phase and the Green Line a "closed military zone".10 The declaration affects 22,000 acres of land and some 5,200 Palestinian residents. All Palestinian residents over the age of twelve were required to apply for a "permanent resident" permit from the Israeli authorities to enable them to continue to reside in their homes. Passage into the closed military zone is granted on the basis of twelve categories of entry permits, issued upon application by the Civil Administration. These permits may be single or multi-use. Individuals wishing to sleep in the zone, or bring in a vehicle or merchandise, are required to apply for additional permits. Similar vehicular restrictions in the al-Mawasi area have greatly complicated humanitarian relief operations and agricultural production. These restrictions, moreover, are imposed in a discriminatory fashion: Israeli citizens living in the area, or other nationals of Jewish descent, are not subject to the permit regime.

Obligation to ensure the welfare of protected persons

Under customary international humanitarian law, Israel has a positive obligation to ensure the welfare of residents of the West Bank (1907 Hague Regulations on Land Warfare, Article 43). It is also obliged to ensure the passage of emergency medical services, to respect the sick, to allow the passage of foodstuffs and medical goods, and to facilitate education (Fourth Geneva Convention, Articles 16, 20, 25, 50, 55 and 59).

Construction of the separation barrier underscores Israel's failure to meet its obligations in this regard. This failure led the International Committee of the Red Cross in November 2003 to end large-scale emergency relief distributions in the West Bank. "Humanitarian aid is no longer the best way to help," the ICRC said. "It is essential that the West Bank Palestinians' basic rights under international humanitarian law are respected." Israeli closures and military operations, the ICRC argued, had turned what had begun as an emergency situation "into a long-term collapse of the local economy."11

On February 18, 2004, the ICRC took the unusual step of issuing a public statement expressing concern about the barrier's humanitarian impact. The statement said that the barrier, "in as far as its route deviates from the `Green Line' into occupied territory is contrary to IHL" and called on Israel "not to plan, construct or maintain this Barrier within occupied territory."12


Construction of the barrier to date has destroyed thousands of dunums of agricultural lands and assets such as olive and other fruit trees, made other lands and irrigation waters inaccessible, and increased transportation costs The village of Umm al-Rihan, in Jenin governorate, is one of fifteen Palestinian communities isolated between the Green Line and the separation barrier in its earliest phase; it has no clinic and one overcrowded primary school. The barrier seals the roads that once allowed relatively easy access to health care and secondary schooling.13 In other villages waste management and drinking water quality have been affected.14 The U.N. Office of Coordination of Humanitarian Affairs (OCHA) expressed concern in November 2003 that the barrier's path would aggravate food insecurity in the twenty-two villages of Salfit district, which already had the highest level of food insecurity in the West Bank.15 Land confiscations for barrier construction in the Ramallah area in December 2003 and January 2004 created an enclave of nearly 16,000 acres, affecting fourteen communities with a combined population of more than 50,000 and making access to Ramallah, with its schools, health care, and markets, far more difficult. The village council of Qibya received military confiscation orders on November 12, 2003, and the next day bulldozers arrived to clear hundreds of acres and uproot hundreds of olive trees.16 The barrier is being constructed over some of the West Bank's most fertile well-fed areas, affecting local access to water and with serious implications for longer term water use.17 Without an urgent modification of current plans, the separation barrier will dramatically increase Palestinian impoverishment by further reducing employment, access to irrigation water, agricultural production and market access, literacy rates, access to education, and access to maternal and infant health care.

Prohibition against transfers of population and permanent changes


Israel is prohibited under international humanitarian law (Fourth Geneva Convention, Article 49 (6)) from transferring members of its own population into the Occupied Territories, and by customary international law (1907 Hague Regulations, Article 55) from making permanent changes to the West Bank that do not benefit the local inhabitants.

Israel has constructed, maintained, and expanded illegal civilian settlements in the occupied West Bank for nearly three decades. The settlements themselves violate customary as well as treaty-based international humanitarian law prohibitions against population transfer, and their maintenance and expansion have seriously affected humanitarian conditions of Palestinian communities, including access to employment, education, medical care, and water. The barrier will reinforce the serious harms caused by Israel's existing network of government-sponsored settlements and bypass roads. The complexity of the barrier's planned route in the Jerusalem area is perhaps the most obvious example of how the barrier is being constructed in a manner to incorporate and make territorially contiguous illegal government-sponsored civilian settlements in the West Bank and occupied East Jerusalem.

There is widespread debate over the permanency of the separation barrier, which has been characterized as the largest public works project in Israeli history. Much political debate in Israel has been premised on the assumption that the political impact of its construction will have a determinative impact on future Israeli-Palestinian negotiations and that the barrier will serve as a permanent boundary, particularly if Israel implements the "unilateral disengagement" plan broached recently by Prime Minister Sharon. These assumptions have been aired almost daily in the Israeli media, particularly since the prime minister's speech at the Herzliyya Institute of Policy and Strategy on December 18, 2003. In this speech, Mr. Sharon stated that the government would carry out a "unilateral security move of disengagement" based on "new security lines" established by a revised IDF deployment and the separation barrier.18

Public comments by officials involved with the wall's construction have also indicated that they consider the barrier to be permanent. Mr. Netzah Mashiah, director of the "seamline administration" of the Israeli Ministry of Defense, was quoted in Israel's largest circulating newspaper in May 2003 as saying, "the politicians found a formula, but I believe the fence will be the border."19 On January 20, 2004, The Jerusalem Post reported him as saying that "[c]hanging the route of the fence, once built, requires the construction of an entirely new fence."20

Human Rights Watch does not have the technical capacity to assess the permanency of the barrier itself. The construction of the barrier has already in some areas involved changes of a permanent character, including destruction of agricultural land and uprooting of olive trees. Scores of demolition orders concerning houses in the vicinity of the barrier have been issued, and some homes and shops have been demolished.21 Based on Israel's historical practice, it is likely that the barrier will permanently alienate land from protected persons and incorporate it into the territory of the occupying power. This alienation may be de facto or de jure. De facto alienation may arise in the case of private land seized for the barrier's construction. The legal tools used to take control of this land have been military orders specifying "requisition for military needs." These orders are notionally in effect until 2005, but are renewable indefinitely. They have been used extensively in the past to appropriate private Palestinian land for the construction of settlements: at least 47,000 dunums of land were requisitioned in this manner between 1968-1979 alone.22
It is also likely that, using a separate mechanism, lands separated by the barrier from their owners will be declared state lands. Jordanian Law No. 14 of 1961, in force in the West Bank, permits the sovereign to take possession of agricultural lands that lie close to places of settlement, if they have not been farmed for three consecutive years. Those farmers whose access to their farmland the barrier has compromised, or whose ability to farm has been hampered by the barrier's restrictions on vehicular access, are at great risk of having their lands expropriated in this manner. According to statements by the Israeli State Attorney's office, some forty percent of the West Bank has been declared state land. Some ninety per cent of all Israeli settlements were established on land declared state land.23

Conclusion

Israel's West Bank separation barrier entails serious violations of human rights and international humanitarian law. Israel's legitimate concerns for the security of its citizens must be addressed in a manner that is proportionate to the threat and that does not amount to indiscriminate and collective punishment of entire communities. The separation barrier, in its present and planned construction, imposes long-term and severe restrictions on freedom of movement, causing extensive and disproportionate harm to Palestinians and worsening conditions of access to the essentials of civilian life. The existing and planned route of the barrier appears to be designed chiefly to incorporate and make contiguous with Israel illegal civilian settlements. The separation barrier constitutes a serious further encroachment on the land and resources of the occupied West Bank, causing extensive harm to the Palestinian inhabitants and threatening to impose permanent changes to the detriment of the local population.
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